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Thomasema P Duncan w a
General Counsel N =
Office of the General Counsel
Federal Election Commussion
999 E Street, NW, 6™ Floor
Washington, DC 20463
Re  MUR 5995, Senator Hillary Clinton, Hillary Clinton for President and Shelly Moskwa, as
Treasurer
Dear Ms Duncan

Tins 18 the response of our clients, Senator Hillary Clinton, Hillary Chinton for President
and Shelly Moskwa, as Treasurer (collectively, the “Commuttee’ or “Respondents™) to the
complant filed n Matter Under Review (“MUR™) 5995 In skort, the complaint which 1s nearly
wdentical to the complaint filed in MUR 5987 - and to which thc Commuttee previously
responded - 15 directly contrary to years of clear Commuswion precedent and wholly fals to recite
any facts that would constitute a violation of the law For the reasons stated below, Respondents
respectfully request that the Commussion find no reason to believe that any violation of the
Federal Election Campaign Act of 1971 (the “Act”), as amended or the Commussion regulations
has occurred, dismiss this complaint, and close this MUR as expeditiously as possible

L Background

At 15sue 1 this MUR, as with MUR 5987, 1s a fundraising event orgamzed by the
Commuittee The entertminment at the fundraiser consisted of a concert performed by renowned
musician Elton John The fundraiser was held on Apnl 9, 2008 at Radio City Music Hall in New
York, New York The program consisted of remarks by Comirittee representatives and the
candidate followed by the concert

The subject matter of this complant 1s 1dentical to the complant filed 1 another recent

MUR, 5987 The Commuttee responded to the complaint i that Matter on May 16 2008 and
fully incorporates 1ts response herein to the complaint 1n tis MUR, and the information and
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discussion provided there should be considered in response to this complamnt as well A copy of
the Commattee's prior response 1s attached hereto, as Exibur A

Like the complant n MUR 5987, Complainant relies on a musieading and erroneous
column m the Waskington Tumes, which questioned Elton John's participation in the concert,
wrongfully cited an outdated Commussion Advisory Opamon (*AO”), and completely
musrepresented a statement by the Commussion’s own spokesperson, Bob Biersack, as well as lus
subsequent clanfication regarding this event As pointed out 1n the Commuttee’s prior response,

the Times declined to publish the clanfication, resulting 1n a misleading public record, and
desprte the fact that the Commuttee made public the above-referenced clanfication on the same

day as the onginal erroneous column sppeared, this Complamant, too, mehedontheongmll
musleading and mncomplete column and filed the mentless complaint in this matter !

IL.  Discussion

A. The law, mecluding the Act, Commission reguistions and AQOs, clearly
exempfts the value of volunteer services by anyone, meluding a foreign
nationsl, from the defimtion of contribution and permits a foreign national
to solicit support as part of those volunteer services.

Complanant alleges that Respondents may have accepted an in-kind contnbution from a
foreign national As set out 1n the Commuttee’s pnor response and incorporated heremn, the Act
and Commussion regulations provide that “[t]he term ‘contnbution’ does not include the value of
services provided without compensation by any mdividual who volunteers on behalf of a
candidate or political commuttee 2 U S C §431(8XBX1) See also 11 CFR 100 74 (emphasis
added) The term “any individual™ has been interpreted by the Commssion to include foreign
nationals Specifically, in AO 2004-26, the Commussion concluded that a foreign national
spouse of a candidate could participate 1n and perform campaign-related activities, including by
speaking at campaugn events or by soliciting funds and support for the campaign, because such
uncompensated activities constituted exempt volunteer activity See AO 2004-26 at 2

Presumably to show an in-kind contribution, Complainant cites an email sent by Elton
Jobn, “through the Chnton campaign  announcing the concert and solicting support "

The plain language of Complanant’s own allegation fiuls to state a violation of law A
solicitation of support 1s permussible pursuant to AO 2004-26 The email was fully pad for by

the Commuttee, as recognized by Complanant, and as demonstrated by the Commuttee’s
disclaimer thereon A copy of the emaul 1s attached as Exhibut B?

! Like the Complamant m the pnor MUR, this Complainant was also tully aware of — but chose to disregard — the
clanfymg staternent by Commiasion spokesperson Biersack, as it 1s included in the matenal attached by
Conplmnhlhsmhm Complamant also chsregarded an earlier statement by Biersack that appeared m The
Post that correctly set out the legal standard “Elton John to Croon for Clinton,” 7he Washington Post,
Wdl 17, 2008 (hitp //blog washmgtonpost com/the-trml/2008/03/17/elton_john_to_croon_for_clinto_1 html)

1 Complainant alleges no other solicitations by Elton John, and to the best of the Committee's knowledge, he did not
engage mn any
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Complamnant also raises the 1ssues of whether Elton John somehow participated in the
Commuttee’s decision-making process, in contravention of the foreign national prohibition No
facts are cited m support of tius allegation, nor 1s any information or evidence provided
Complanant sumply points to the same email mentioned above and infers some undefined and
undescribed participation 1n the Commuttee’s decision-making Such an allegation 1s specious
and 18 not borne out by the facts Elton John did nothing other than to permit lus name to be used
m a Committee email He had no role whatsoever m deciding when, where or how to send such
anemail He had no role whatsoever in any decision-making process pertaining to the
Commuttee’s fundrmising, other than the conditions under whuch he would volunteer hus services
by performung a concert To suggest otherwise 1s unfounded and ludicrous and can serve no
purpose other than to attempt to embarrass the Commuttee politically and Elton John

professionally

Commussion regulations at 11 CFR 111 4(d)(3) require that all complaints - 1n order to
be valid - “contain a clear and concise recitation of the facts which describe a violation of a

statute or regulation over which the Commussion has junsdiction” (emphasis added)
Complainant fiuls to meet this standard, and hence, the complant should be dismissed forthwith
Complanant cites a smgle incomplete and misleading newspaper column and disregards the
Commussion’s own clanfication of the law Complamnant cites only a single fact of no legal
mmport 1n 1ts complant, 1 ¢, that the*  Sir Elton John, through the Clinton campmugn, sent out
a mass email announcing the concert and soliciting support for Hillary Clinton’s presidential
campaign " Given the clear language of the volunteer exemption and AO 2004-26, as described
above, that fact alone does not describe a violation of erther the Act or the Commussion’s
regulations Because 1t 15 imndisputable that Complamant has failed to describe a violation of law,
the complaint 18 invalid, for failing to meet the Commission’s 111 4 requirements, and for this
reason alone, the complant should be disrissed

B. Compilamant selectively ignores press reports to misstate the law and
musquotes the Commassion’s own spokesperson.

It bears repeating that Complainant — like the Complainant in MUR 5987 —relies on a
msleading newspaper column that included a misquote of the Commussion’s own spokesperson
As ongnally appeaning 1n the Washington Times, the column seemingly raised questions about
the legality of Elton John volunteening hus services by means of a concert and seemed to bolster
that question with a quote from Bob Biersack Although clanfied by Biersack (*/ did not intend
to convey in my conversation with The Washington Times reporier that there i1s anything
unlawful about Elton John performing in a concer! to raise money for a U S presidennal
candidate The Advisory Opimion 2004-26 1s clear in the c'rcumstances of the request that
Joreign nationals may volunteer and may even solicit contribunions from non-foreign nationals,
provided that they are not soliciting other foreign nationals ™), the Times declined to publish the
clanfication, resulting 1n a misleading public record The Commuttee made public the
clanfication on the same day as the ongmal erroneous column appeared, but nant relies
on this misleading and incomplete column. without acknowledging the correction

3 As mdhcated carher it 1s evident chat Complamant was fully aware of — but chose to disregard ~ this statement, as
it 3 included m the matenal sttached by Complamant to the complant



More egregious however, 1s that Complainant ignores an earhier statement by Biersack —
that appeared m a different newspaper, The Washington Post — that was truly dispositive of legal
1ssues 1n this matter, rendenng the complant mentless, yet attaches the very article as an exhibit
to 1ts complant

Musicians are permitted (o donate thewr hme and talents to assist candidates, even when
the performers hail from foreign soil, sad Bob Biersack, an FEC spokesman

“{f you volunteer your services, then under the regulations that's not a contribution, "
Brersack sad !

To attach this article wath this Biersack quote to the complaint and then to selectively
agnore 1t 1n favor of a musleading and later corrected quote, bolsters quite clearly the
dismngenuous motives behind this complaint — to embarrass the Commuttee with discredited
allegations The Commuission should see this for what it 1s and dismuss this frivolous complamt
forthwith

C. By performing at a concert - for which the Commuttee paxd all expenses -
Elton Joha's activities fall squarely within the volunteer exemption, and no
violation has occurred.

Even if the Comnussion were to determine that the complamnt herein was validly filed, it
13 clear that 1n the instant case, Elton John freely volunteered his uncompensated personal
services to the Commuttee, and lus activities fit squarely into the perrmssible activities approved
by the Commussion 1n AOs 1987-25, 2004-26, and 2007-22 His volunteer services constituted

the performance of a concert at a Commuttee fundraising event He provided no tangible goods
to the Commuttee

In addition, as demonstrated in the Commuttee’s response in MUR 5987, the Commuttee
paud & significant sum — nearly $325,000 — for the costs of the event 1n question, including costs
related to Elton John’s participation More precisely, the Commuttee paid for the emaul sent over
Elton John's signature, which 1s the only expense cited by Complamnant as a potential in-land
contnbution Thus, to the best of the Commuttee’s knowledge, the Commuttee did not recerve
“anything of value” that would constitute a contnibution under the defimtion of 2U S C
§431(8)(A)X(1), but, 1n fact, received only volunteer services exempt under2 US C
§431(8XB)1) The mmple fact that Elton John, a British national, volunteered to play & concert
at a Commuttee event, and sent out an email permussible under AQ 2004-26, does not give nise to
any violation of law Accordingly, the Commussion should find no reason to believe that any of
the Respondents violated any provision of the Act or Commssion regulations and close this
matter forthwith

4 “Elton John to Croon for Clinton,” The Washngion Post, March 17, 2008 (http /blog washingtonpost com/the-
trmil/2008/03/1 7/ehon_john_to_croon_for_clmnto_| htmi)
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IIl. Cenclunion

In conclusion, simlar to MUR 5987, the complant 1n this matter 1s wholly without ment,
and disregards the statute, Comnussion regulations and Commission advisones under which the
activity 1n question, 1 ¢, a volunteer’s concert and an email announcing such a concert, would be
considered clearly permussible The law, including the Act, Commission regulations and AOs,
clearly exempts the value of volunteer services by anyone, including a foreign national, from the
defimtion of contribution and permuts a foreign national to solicit support as part of those
volunteer services For that reason, the Respondents respectfully request that the Comnussion
find no reason to believe that the Respondents violated any provisions of the Act o« Commission
regulations and close this matter as expeditiously as possible

Respectfully submutted,

gn Ubtrapht M:L’W

Lyn Utrecht Enc Kleinfeld

Exhibits
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RYAN, PHILLIPS, UTRECHT & MACKINNON* &, ™ Cgy,
ATTOMEYS AT LAW ?14 &p
1133 Connecticut Avenue, N W 0 39
Surte 300
Washington, D C 20036
(202) 203-1177 '
Facuumule (202) 203-3411
May 16, 2008
Thomasema P Duncan
General Counsel
Office of the General Counsel -
Federal Electron Commssion ..
999 E Street, NW, 6® Floor
Washington, DC 20463
Re  MUR 5987, Senator Hillary Clinton, Hillary Clinton for President and Shelly Moskwa, as
Treasurer
Dear Ms Duncan

Thus 13 the response of our cliems, Senator Hillary Chntor, Hillary Chinton for President
and Shelly Moskwa, as Treasurer (collecuvely, the “Commuttee™ or “Respondents™) to the
complamt filed n Matter Under Review (“MUR™) 5987 In shnrt, the complaint, relying on a
misreprescntation of statements by the Commussion s own spokesperson, 1s directly contrary to
years of clear Commussion precedent and wholly fails to recite any facts that would constitute a
violation of the law For the reasons stated below, Respondents respectfully request that the
Commussion find no reason to believe that any violation of the Federal Election Campaugn Act of
1971 (the “Act™), as amended, or the Commssion regulations has occurred, dismuss this
complant, and close this MUR as expeditiously as possible

L Background

A1 13sue 1n this MUR, 1s a fundraising event orgamized by the Commuittee The
eniertainment at the fandruser consisted of a concert performed by renowned musician Elton
John The fundraiser was held on Apni 9, 2008 at Radio City Music Hall in New York, New
York The program consisted of remarks by Commuitiee representatives and the candidate
followed by the concert

The Commuttee orgamized and handled this event sumalarly to other fundraisers that 1t
orgamzes Invitations to the event were distnibuted by the Commuttee prior to the event
Contnibutions were collected by the Comnuttee prior to the event In addition, because this event
was a “ticketed” event, the Commuttee contiacted with Tichetmaster to assist in the collection of
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certan contnbutions and the distnbution of tickets The Commuttee also contracted with the
venue, Radio City Music Hall, for the production of the event, through which the Commuttee
paud for the production and related expenses Fmally, the Commttee also separately paud for the
expenses of the performer, Elton John

Elton John's participstion, however, was questioned 1n a column 1 the Washington
Times, which wrongfully relied on an outdated Commussion Advisory Opmion (“AO™) and
completely misrepresented a statement by the Commussion’s own spokesperson, Bob Biersack,
as well as his subsequent clanfication regarding this event  Although clanfied by Biersack (%1
did not intend to convey in my conversation with the Washington Times reporter that there is
anything unlawfid abowt Elton Johkn performing in a concert to raise money for a U S
presidential candidate The Adwisory Opimion 2004-26 s clear in the circumstances of the
reques! that foreign nationals may volunteer and may even solicit contributions from non-foreign
nationals, provided that they are not soliciting other foreign nationals ™), the Times dechned to
publish the clanfication, resulting 1n a musleading public record The Commuttee made public
the above-referenced clanfication on the same day as the uriglual er:oneous column appeared,
but Complamnant relied on this misleading and incomplete column, without acknowledging the
correction and filed the mentless complmnt m this matter !

A. The law, mcluding the Act, Commission regulstions and AOs, clearly
eaempts the value of volunteer services by anyone, including a foreign
national, from the definition of contribution.

The Act defines the term “foreign national” as an individual who 1s not a citizen of the
United States and who 1s not lawfully admitted for permanent residence 2 U S C §441¢e(b)(2)
The Act prohibits a foreign national from making any contnbution of money or other thing of
value erther directly or through any other person 1n connection with any Federal, State or local
elecion 2U S C §441e(a)(1XA) However, the Act and Commussion regulations also provide
that “[t]he term ‘contribution’ does not include the value of services provided without
compensation by any indrvidual who volunteers on behalf of a candidate or political commuttee "
2USC §431(8XB)X1) Seeaiso 11 CFR 100 74 (emphasis added) As eaplamned below, the
term ‘any mdividual” has been interpreted by the Commussion to include foreign nationals

In a senes of AOs dating back some twenty years and including one as recently as last
December, the Commission has addressed the 1ssue of whether uncompensated volunteer
services provided by a foreign national constitute a prolubited contnbution In 1987-25, the
Commussion concluded that a foreign student's work for a campaign without compensation
would not result 1n a contnbution, because the value of uncompensated volunteer service 1s

! Complamant was fully aware of — but chose to disregard — this clanifying statement, as 1t 15 included in the matenal
attached by Complunant to the complant A copy of the Biersack statement 13 attached hereto as Exfubir 4
Complainant also disregarded an earlier statement by Biersach. that appoared in The Washington Posl that correctly
set out the legal standard  See Section 11 B below
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specifically exempt from the Act’s defimtion of contnbution See AO 1987-25at1 Simlarly,
in 2004-26, the Commussion concluded that a foreign national spouse of a candidate could
participate 1n and perform campagn-related activities, including by speaking af campaign events
or by soliciting funds and support for the campaign, because such uncompensated activities
constituted exempt volunteer acivity See AO 2004-26 at 2

As recently as December 2007, 1n AO 2007-22, the Commission reaffirmed these rulings,
concluding that the performance of campaign-related achivities by Canadian citizens, such as Iit
drops, door-to-door canvassing, telephone banking and get-out-the-vote activities, without
compensation, conshitutes volunteer activity, and, as such, 1s exempt from the Act’s coverage
See AO 2007-22 at 3 In this AO, the Commssion also eaplains and disinguishes the sole AO
cited by Complanant, 1981-51, when considenng the acceptance of goods — 1n the form of
pninted election matenals — from fore.gn ciizens Unhke volunteer services, the provision of
goods, whether 1t be a work of art as 1n 1981-51, or flyers, door hangers or signs as m 2007-22,
doeswnslmnenpmlubuedm-hndeonmbunon,duclothemelptofmbleltunsnmwvued
by the plainlanguage-uf the volunteerextepudn JJd a1 62 Services which do not produce
tangible goods — even where, as here, provided by a foreign national - are covered by the plan
mesning of the volunteer exemption Thus, the relevant law clearly compels dismissal of the
complant

B. Complamant msstates the law, disregards Commusion precedent and
misquotes the Commission’s own spokesperson

Compiainant completely nuastates the law, citing only a single Advisory Opimion, 1981-
51, winuch 1tself, as indicated above, has been distinguished by the Commission The
ComplnnnntsunplyfulstoclteiheoﬂnerpﬂhnunAOSmddlmsmoﬂmCmnmsnonmlmy
as applying oaly to “routine campaign activities, such as stuffing envelopes ™ Clearly, no such
limitation has ever been placed by the Commussion on the volunteer exemption In fact, to the
contrary, the Commussion has recogmzed that the volunteer exemption apphes to a wide range of
participation, including speaking at campaign events and soliciting campaign contnibutions
Complainant’s failure to recogmze these other AOs and its dismissal of the Commussion’s
findings 1s disingenuous and serves no purpose other than to further the filing of a distorted and
msleading compiaint  The Commussion should recogmze this as such

Complanant also relies on a musieading newspaper column that included a misquote of
the Comm.ssion’s own spokesperson  As onginally appeanng in the Washingfon I'imes, the
column seemingly rmised questions about the legality of Elton Tohn volunieenng Jus services by
means of a ccneert and seemed to bolster that quesuon with a quote from Bob Biersack
Although clanfied by Biersack (“/ did not intend 1o convey 1n niy conversation with The
Washington Times 1epoi ter that thei e is anything unlawful about Elton lohn pei forming in a

2 Thus, while the Commis«ion has declined to explicitly overrule 1981-51, n has cloarly distmginshed the
cucumstances where the provision of volunteer services does not resuk m the provision of tangible goods to a
candudate

3 The material attached by Complamam o the compluint cites to AO 2004-26 even though reference 10 &t was
omitted fiom the complamt rtself, and given that thst AO sanctioned solicitations by foreign natronals,
Complatnant’s own characienzauion 1 blatamly misleading
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concert 10 raise money for a US presidennal candidate  The Advisory Opimon 2004-26 is clear
in the circumstances of the request thut foreign nationals may voluntcer and may even solhcut
contributions from non-foreign nationals, pronded that they a e not soliciting other foreign
nationals ), the Ttmes declined to publish the clanfication, resulting 1n a misleading public
record The Committee made public the clanfication on the same day as the onginal erroneous
eolumn;ppened.htComlerehuonthsmMmgudmmpletewlmwﬂhm
acknowledging the correction *

In addition, Complainant ignores an earlier statement by Biersack — that appeared in a
different newspaper, The Washingion Post — that was truly dispositive of legal 1ssues 1n this

matter, rendening the complaint mentless

Musicians are permitted io donate their ime and falents to assist candidates, even when
the performers hail from foreign soul, said Bob Biersack, an FEC spokesman

== ‘Yyou volunlur your services, then under the regulalions .hat's wl a contnibaion,”
Buersack saud®

Commussion regulations at 11 CFR 111 4(d)(3) require that all complaints — 1n order to
be valid - “contamn a clear and concise recitation of the facts which describe a violation of a
statute or regulation over winch the Commussion has junsdicion” (emphasis added)
Complamant fails to meet this standard, and hence, the complaint should be dismissed forthwith
Complamant cites a single incomplete and msleading newspaper column and disregards the
Commussion’s own clanfication of the l]aw Complainant cites only a single fact 1 1ts complamnt,
1¢, that the “Bntish singer Elton John, a foreign national [will] perform a musical concert on
Apnl 9, 2008, at New York City's Radio City Music Hall ” Given the clear language of the
volunteer exemption, as described above, that fact alone does not describe a violation of either
the Act or the Commission's regulations When coupled with Complainant’s blatant omission of
the only relevant AOs, 1t 1s indisputable that Complamnant has failed to describe a violation of
law Thus, the complant 1s invahd, for failing to meet the Commussion’s 111 4 requirements,
and for thus reason alone, the complant should be dismssed

C. By performng at a concert — for which the Committee pmd all expenses -
Elton John's activities fall squarely withm the volunteer exemption, and no
violation has occurred.

Even if the Commussion were 10 determune that the complaint herein was validly filed, 1t
18 clear that 1n the mswant case Elton John freely volunteered his uncompensated personal
services to the Comnuttee, and hus activities fit squarely into the permussible activities approved
by the Commussion 1: AOs 1987-25 2004-26, and 2007-22 His voluntee: services constituted
the performance of a concert at a Commttee fundraising event He provided no tangible goods

¢ As indicated earher, 1t 13 evident that Complamant was fully aware of - but chose to disregard ~ this sitement, as
1t 13 mcluded in the materal attached by Complamant 10 the complaint

* “Ehon John 10 Croon for Clinton, * The W’ ‘aMmngion Posi, March 17, 2008 (http //blog washinglonpost cointhe-
tra1/2008/03/17/elton_sohn_1o_croon_for_clinto_1 hual)
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to the Commuttee His performance 1s clearly more akin to the volunteer services approved by
the Commuttiee 1n AOs 1987-25, 2004-26, and 2007-22, rather than the ongmnal work of art
provided 1n the 1981 AO cited by complamant

In addition, Elton John did not pay for any expenses mn connection with his volunteer
services To the contrary, the Commitiee paid the expenses for both Elton John and the event
itself The Commuttee recerved a bill m advance of the event for expenses for Elton John, and
the Commuttee promptly paid for those expenses, also in advance of the event In addition, the
Commuttee was billed 1n advance of the event for the production and event expenses by the
venue, Radio City Music Hall, as well as other vendors, and, as with the expenses for Elton John,
promptly paid for those expenses, also 1n advance of the event The Commuttee paid 1n excess of
$278,329 for the costs of the event, which, to the best of the Commuttee’s knowledge 15 a far
higher amount than the Commuttee paid for any other fundraising event held dunng the
campmgn ® These expenses, which are rtemized m detal and attached as Exiubit B hereto,
included expenses for Elton John,’ event site rental and other production and staging costs, such
as sound and hghting. eqmipmmen: rental; in luding the wansport of instruments, printing, secunty,
catenng, insurance, building services, licensing fees, and a five percent (5%) contingency for
other expenses *

The Committee has also attached copies of the pertinent payment checks to this response
as part of Exiubu B All of these payments have appeared or will appear on the Commuttee’s
apphicable monthly FEC report for the month when the payments were made

Thus, to the best of the Commuttee’s knowledge, Elton fohn did not pay for any expenses
related to lus performance The Commuttee did not receive “anything of value” that would
constitute a contnbution under the defimtion of 2 U S C §431(8)XA)(1), but, mn fact, received
only volunteer services exempt under2 U S C §431(8XB)X1) The simple fact that Elton John, a
Bntish national, volunteered to play a concert at a Commuttee event, does not give nse to any
violation of law Accordingly, the Commission should find no reason to believe that any of the
Respondents violated any provision of the Act or Commussion regulations and close this matter
forthwath

* This amount excludes the fee of $46,38Y paxd 10 Tichetmaster for their services in tichet distribution and brings the
total for the event t0 $324,718 Committee funciaisers with a venue rental typically cost no more than $15,000, and
even the Commutioe's large scale pubhc events run appioammately $50,000 in cost

7 Elton John's eapenses were paxd dnectly to his wholly-owned domestic corporation, J Bondi, Inc , which the
Commitiee understands was organized to receive income in the U S from his concert and other appearances and
other US income producing endesvors

* See also, Exlubu C, Affidavii of Shelly Moshwa, Treasurer
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IIl. Conclusion

In conclusion, the complaint 1n this matter 1s wholly without ment, relying on an
mcomplete reference to Commussion AOs, while disregarding the statute, Commussion
and Commssion advisonies under which the activity m question would be considered
clearly permussible  The Commuttee received volunteer services from Elton John and nothing
more For that reason, the Respondents respectfully request that the Commussion find no reason
to believe that the Respondents violated any provisions of the Act or Commussion regulations
and close this matter as expeditiously as possmible

Respectfully submutted, N
Lyn Utrecht Enc Klemnfeld

Exlibits
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